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INSTITUTE  Of  GOynwiMiai- 

CONSTITUTIONAL  CHANGES  AFFECTING  EDUCATION      ^<\iV£i?S/TY  Of  WORTtTcaROUN ' 


On  July  1,  1971,  North  Carolina  will  have  a  new  State  Constitution. 
Last  November  the  voters  approved  six  of  seven  proposed  constitutional 
amendments  that  completely  rewrote  the  Constitution,  making  many  important 
changes.  Two  of  these  amendments  affect  education.  Since  the  State  Con- 
stitution sets  the  basic  framework  for  the  operation  of  schools  in  our 
state,  it  is  important  that  we  are  familiar  with  the  basic  provisions  of 
this  new  document. 

The  first  amendment  was  an  editorial  revision  of  the  old  Constitution; 
it  made  important  changes  in  Article  IX,  the  education  article.  Most  of 
the  changes  were  not  substantive  chanqes  but  changes  that  update  the  Con- 
stitution to  current  practices  and  conform  the  North  Carolina  Constitution 
to  requirements  of  the  federal  Constitution.  The  article  was  rearranged 
to  improve  the  order  of  the  subjects  dealt  with  and  its  language  modified 
to  eliminate  obsolete  provisions.  The  following  chanqes  affecting  oublic 
education  are  significant: 

Sec.  2(1)   --  Extends  the  mandatory  school  term  from  six  to  a  minimum  of 
nine  months. 

--  Eliminates  the  possibly  restrictive  age  limits  on  tuition- 
free  public  schooling. 

--  Omits  the  unconstitutional  language  on  the  separation  of  the 
races  in  the  public  schools  and  requires  equal  opportunities 
for  all  students. 
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Sec.  2(2)   --  Authorizes  the  units  of  local  government  responsible  for 

public  education  "to  use  local  revenues  to  add  or  to  supple- 
ment any  public  school  or  post  secondary  school  program." 
This  new  authority  gives  constitutional  footing  to  the 
statutory  authority  given  to  school  boards  by  G.S.  115-80(a). 
(Note  that  the  constitutional  provision  does  not  restrict 
this  authority  to  current  operating  expenses,  as  G.S.  115- 
80(a)  does.)  " 

Sec.  3     --  Makes  it  mandatory  (rather  than  permissive)  that  the  General 
Assembly  require  public  school  attendance. 

--  Omits  the  obsolete  limitation  of  compulsory  attendance  to  a 
total  of  sixteen  months. 

Sec.  4(1)   --  Modifies  membership  on  the  State  Board  of  Education  by  re- 
moving the  State  Superintendent  of  Public  Instruction  as  one 
of  the  three  ex  officio  voting  members  and  replaces  him  with 
an  additional  at-large  appointee.  Continuity  of  board  member- 
ship is  not  otherwise  affected. 

Sec.  4(2)   --  Retains  the  State  Superintendent  as  the  Board's  secretary  and 
makes  him  the  chief  administrative  officer  of  the  Board.  By 
making  him  an  officer  of  the  Board,  the  conflict  created  by 
the  present  Constitution  in  granting  both  the  State  Superin- 
tendent and  the  State  Board  the  administrative  resoonsibility 
for  the  state  school  system  is  eliminated. 

Sec.  5     --  Restates,  in  abbreviated  form,  the  duties  of  the  State  Board 
of  Education.  There  was  no  intention  of  reducing  the  Board's 
authority. 

Sec.  6     --  Restates  present  Sec.  4,  dealing  with  the  state  school  fund, 
without  substantive  change. 

Sec.  7     --  Restates  present  Sec.  5,  dealing  with  the  county  school  fund, 
without  change  except  to  delete  obsolete  references  to  "pro- 
ceeds from  the  sale  of  estrays"  and  militia-exemption  payments. 

Sees.  8  &  9  --  Provides  for  the  maintenance  and  management  of  all  state  in- 
stitutions of  higher  education,  the  selection  of  their  trustees, 
and  the  extension  of  institutional  "benefits"  free  of  expense, 
to  the  extent  practicable.  (The  old  sections  orovide  only  for 
The  University  of  North  Carolina,  the  only  extant  state  insti- 
tution of  higher  education  when  the  soon  to  be  replaced  Con- 
stitution was  written.) 

Article  IX  as  revised  also  eliminates  sections  10  and  12  of  the  present 
Constitution.  Section  10  required  the  establishment  of  a  department  of  agri- 
culture and  is  no  longer  needed  and  Section  12  was  the  Pearsall  plan 
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authorizing  expense  grants  and  local-option  school  closing.  The  Pearsall 
plan  was  declared  to  be  unconstitutional  in  its  entirety  by  a  North  Carolina 
federal  district  court  in  1966. 

Another  constitutional  amendment  approved  affects  only  higher  education. 
It  rewrites  the  escheats  provision  as  a  new  Section  10  of  Article  IX.  Es- 
cheats are  property  coming  to  the  state  as  sovereign  by  reason  of  the  death 
of  an  owner  who  left  no  heirs  or  will  making  other  disposition  of  the  pro- 
perty. Since  1789,  escheats  have  been  assigned  to  The  University  of  North 
Carolina.  For  almost  a  century,  this  was  the  only  continuing  state  support 
of  the  University  and  was  used  for  a  variety  of  purposes.  More  recently  it 
has  been  used  for  scholarships.  With  a  principal  of  approximately  $5,500,000, 
the  annual  net  income  of  approximately  $180,000  was  distributed  to  the  campuses 
of  the  Consolidated  University  on  a  per  capita  student  basis.  Under  the  new 
constitutional  amendment,  all  escheats  accruing  after  June  30,  1971,  will  be 
used  to  aid  worthy  and  needy  students  of  the  state  who  are  enrolled  in  any 
North  Carolina  public  institution  of  higher  education,  except  that  the  pre- 
sent principal  of  $5,500,000  will  remain  with  the  University.  However,  it 
remains  for  the  General  Assembly  to  set  up  the  machinery  for  handling  this 
scholarship  system.  Legislation  to  provide  such  machinery  will  be  intro- 
duced soon. 

The  editorial  revision  amendment  also  made  changes  in  articles  other 
than  Article  IX  that  will  affect  education.  One  is  the  new  double- 
off  icehol  ding  provision  of  Article  VI,  Section  9.  The  new  provision  au- 
thorizes the  General  Assembly  to  provide  exceptions  to  the  prohibition  that 
"No  person  shall  hold  concurrently  any  combination  of  elective  and  appointive 
offices  or  places  of  trust  or  profit..."  Senate  Bill  302,  which  was  recently 
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introduced,  adds  a  new  section,  G.S,  128-1.1,  permittinq  any  person  holdinq 
appointive  office  in  federal,  state,  or  local  qovernment  to  hold  concurrently 
one  other  appointive  or  elective  state  or  local  office  and  enables  any  person 
holdinq  elective  office  in  federal,  state,  or  local  government  to  hold  con- 
currently one  other  appointive  office  or  place  of  trust  or  profit  in  state 
or  local  government. 

Another  constitutional  amendment  rewrote  Article  V  on  finance.  Some 
of  the  new  finance  provisions  affect  education,  such  as  the  elimination  of 
the  poll  tax,  75  percent  of  which  had  to  "be  applied  to  the  purposes  of 
education."  Changes  in  the  finance  article,  however,  will  not  become 
effective  until  July  1,  1973. 

Many  of  the  constitutional  changes  will  require  amendments  to  the 
General  Statutes.  Amendments  to  conform  the  statutes  to  the  new  consti- 
tutional provisions  are  being  drafted  by  the  Institute  of  Government  at 
the  request  of  the  State  Board  of  Education.  They  will  be  introduced  soon. 
Such  changes  as  are  made  by  the  legislature  will  be  described  in  a  later 

issue  of  the  Bulletin. 

*  *  * 

RECENT  COURT  DECISIONS 
State  Funds  for  City  Transportation  of  School  Pupils  Upheld--gtiyers  v.   Phillips, 
111   N.C.  460  (1970). 

In  August  1969,  a  three- judge  federal  district  court  in  Sparrow  v.  Gill ,  304 
F.Supp.  86  (M.D.N.C.  1969),  held  that  G.S.  115-190.1,  by  authorizing  trans- 
portation of  urban  pupils  residing  in  areas  that  had  been  annexed  by  muni- 
cipalities since  1957  but  denying  it  to  those  residing  in  older  areas  of 
the  municipality,  violated  the  equal  protection  clause  of  the  Fourteenth 
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Amendment.  The  court  enjoined  the  state,  beginninq  August  1,  1970,  from 
providing  funds  to  transport  any  pupil  within  a  municipality  unless  it  pro- 
vided transportation  on  an  equal  basis  for  all  pupils  residing  within  the 
city.  This  holding  would  require  the  transportation  of  all  children  living 
more  than  one  and  one-half  miles  from  their  school,  an  increase  of  57,000 
urban  students  not  transported  before. 

The  state  chose  not  to  appeal  the  decision.  The  Governor  and  the 
Advisory  Budget  Commission  attempted  to  solve  the  dilemma  by  authorizing 
the  State  Board  of  Education  to  spend  the  money  allocated  for  transportation 
in  the  Nine  Months  School  Fund  ($15,800,000),  to  transport  all  urban  school 
children  living  a  mile  and  one-half  from  school.  Since  this  increased  the 
students  transported  to  school  by  57,000  over  what  the  1970-71  transportation 
appropriation  was  based  on,  the  state  funds  will  be  inadequate  to  transport 
these  children  for  the  entire  school  year.  According  to  the  Comptroller 
of  the  State  Board,  the  funds  will  be  exhausted  by  April,  1971. 

Several  taxpayers  then  challenged  this  use  of  state  money  on  the  basis 
that  the  increased  tax  expenditure  was  not  authorized  by  the  legislature 
and  therefore  was  illegal.  The  Superior  Court  of  Wake  County  agreed  with 
the  plaintiffs  and  issued  an  injunction. 

The  North  Carolina  Supreme  Court  reversed  and  upheld  the  expenditure. 
It  said  that  the  State  Board  of  Education  had  authority  under  G.S.  115-181 (f) 
to  allocate  state  funds  for  intracity  transportation  and  allocation  of  state 
funds  to  transport  children  not  considered  by  the  legislature  when  it  appro- 
priated the  transportation  money  is  legal.  It  also  held  that  G.S.  115-186(e), 
which  provides  that  there  is  no  duty  upon  the  state  or  any  county  or  city  to 
supply  funds  to  transoort  ouoils,  does  not  forbid  the  State  Board  of  Education 
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or  local  boards  from  supplyinq  funds  for  intracitv  transnortation.  The  Court  al; 
dismissed  the  plaintiff's  argument  that  past  actions  of  the  General  Assembly  -- 
primarily  the  failure  to  enact  bills  that  provided  for  the  transportation  of 
all  urban  children  --  showed  legislative  intent  that  state  funds  were  not 
to  be  used  to  transport  all  intracity  pupils.  Finally,  the  Court  found  that 
G.S.  115-181(g)  permits  the  State  Board  to  accelerate  the  allocation  and  ex- 
penditure of  legislative  appropriations  for  the  transportation  of  school 
pupils  for  the  1970-71  school  year.  Justice  Lake  dissented. 


ATTORNEY  GENERAL'S  OPINION 

Subject:    Extracurricular  Assignments  to  Teachers 

Date:       9  December  1970 

Requestor:   Heyward  C.  Bellamy,  Superintendent,  New  Hanover  Schools 

Question:    May  North  Carolina  teachers  be  required  to  supervise  extra- 
curricular activities,  such  as  athletic  contests,  school 
plays,  field  trips,  etc.,  when  these  activities  are  not  held 
during  normal  school  hours? 

Conclusion:  Public  school  teachers  may  be  required  to  supervise  extra- 
curricular activities  of  the  school  as  long  as  these  duties 
are  distributed  impartially  and  are  reasonable  in  number  and 
hours  of  duty  required. 

Reason:     Neither  the  standard  state  teacher  contract  form  nor  the  state 
statutes  mentions  extracurricular  assignments  for  teachers. 
Moreover,  the  question  of  the  right  of  the  school  to  assign 
extracurricular  duties  to  teachers  has  not  been  litigated  in 
a  reported  North  Carolina  case.  In  the  absence  of  North  Carolina 
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statutory  or  case  law,  the  Attorney  General  reviewed  the 
court  decisions  in  other  states. 

The  Attorney  General  found  three  extracurricular  assign- 
ments cases,  all  of  which  held  that  a  teacher's  contractual 
responsibilities  extend  to  supervising  extracurricular  acti- 
vities. In  the  absence  of  a  state  statute  or  decision  to  the 
contrary,  he  concluded  that  extracurricular  teacher  assignments 
are  legal  in  North  Carolina.  [See  Parrish  v.  Moss,  106  N.Y.S. 
2d  577,  aff'd  107  N.Y.S. 2d  580  (1951),  holding  that  the  extra- 
curricular assignments  were  permissible  but  should  be  related 
to  the  teacher's  field  of  specialty;  McGrath  v.  Barkhard,  280 
P. 2d  86  (Cal .  1955),  holding  that  the  board  of  education  had 
authority  to  assign  teachers  to  extracurricular  activities  so 
long  as  such  assignments  are  impartial  with  respect  to  other 
teachers:  and  Pease  v.  Mill  Creek  Township  School  Dist.,  195 
A. 2d  104  (Pa.  1963),  holding  that  assignments  to  supervise 
school  athletic  and  social  events  were  within  the  scope  of  the 
teacher's  contract  and  were  proper  as  long  as  they  were  dis- 
tributed impartially.] 

RECENT  PUBLICATIONS 

Student  Control  and  Student  Rights.  NOLPE  and  the  ERIC  Clearinghouse  on 
Educational  Management  have  sponsored  five  monographs  on  the  general 
topic  of  student' control  and  student  rights.  The  five  monoaraphs  are 

-  Legal  Aspects  of  Control  of  Student  Activities  by  Public  School  Au- 
thorities, by  E.  Edmund  Reutter,  Jr.,  Professor  of  Education,  Columbia 
University, 

-  Rights  and  Freedoms  of  Public  School  Students,  by  Dale  Gaddy,  Director, 
Microform  Project,  American  Association  of  Junior  Colleges,  Washington, 
D.C.: 
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-  Suspension  and  Expulsion  of  Public  School  Students,  by  Robert  E.  Phay, 
Associate  Professor  of  Public  Law  and  Government,  University  of  North 
Carolina  at  Chapel  Hill; 

-  Crime  Investigation  and  Prevention  in  the  Public  Schools,  by  William  R. 
Buss,  Professor  of  Law,  University  of  Iowa;  and 

-  Student  Records,  by  Henry  E.  Butler,  Jr.,  Professor  of  Educational  Ad- 
ministration, University  of  Arizona. 

The  five  monographs  are  being  published  by  NOLPE,  825  Western 
Avenue,  Topeka,  Kansas,  66606.  The  entire  series  can  be  purchased 
for  $15.  Individual  copies  are  $3.50.  The  first  three  monographs 
listed  have  been  printed.  The  last  two  will  be  available  later  in 
the  year. 

Dale  Gaddy,  The  Scope  of  Organized  Student  Protest  in  Junior  Colleges, 
W a s h i n gton,  D.C. :  American  Association  of  Junior  Colleges,  1970 . 
26  pages.  !^2.00. 

Harold  H.  Punke,  The  Teacher  and  the  Courts.  Danville,  111.:  Interstate 
Printers  and  Publishers,  1971.  781  oages.  !^)12.95. 

Henry  W.  Robert,  Robert's  Rules  of  Order  Newly  Revised.  Glenview,  111.: 
Scott,  Foresman  and  Co. ,  1970.  594  pages.  $5.95. 

This  is  the  second  complete  revision,  and  the  seventh  edition  of 
Robert's  Rules.  School  boards  should  have  it  available  at  all  meetings 

William  Van  Alstyne,  The  Constitutional  Rights  of  Teachers  and  Professors, 
1970  DUKE  LAW  JOURNAL  841  to  879. 


ANNOUNCEMENTS 

School  Board  Members'  Conference  --  The  annual  conference  of  school  board 
members,  co-sponsored  by  the  North  Carolina  School  Boards  Association, 
will  be  held  at  the  Institute  of  Government  on  May  11-12,  1971.  Sub- 
jects include: 

-  Drugs  and  Students 

-  School  Codes  on  Student  Conduct 

-  How  to  Run  a  School  Board  Meeting 

-  School  Legislation  in  the  1971  General  Assembly 

Programs  and  information  will  be  mailed  to  school  board  members  in  April. 
Please  mark  these  dates  now! 


